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CHAPTER 905
EVIDENCE — PRIVILEGES

905.01 Privilegesrecognized only as provided. 905.065 Honesty testing devices.
905.015 Interpretersor persons with language fidfulties, limited English profi ~ 905.07 Political vote.

ciency,or hearing or speaking impairments. 905.08 Trade secrets.
905.02 Required reports privileged by statute. 905.09 Law enforcement records.
905.03 Lawyer—client privilege. 905.10 lIdentity of informer

905.04 Physician—patient, registered nurse—patient, chiropractor-patient905.11 Waiver of privilege by voluntary disclosure.
psychologist—patientsocial worker—patientmarriage and family 905.12 Privilegedmatter disclosed under compulsion or without opportunity to

therapist—patieraind professional counselor—patient privilege. claim privilege.
905.045 Domestic violence or sexual assault advocate-victim privilege. 905.13 Comment upon or inference from claim of privilege; instruction.
905.05 Husband-wife privilege. 905.14 Privilege in crime victim compensation proceedings.
905.06 Communications to members of the gler 905.15 Privilege in use of federal tax return information.

’\f%E; Extgnsive _ffmmentS,b¥ tge Jt%diciiaﬂi‘g%rlcitl Cglm,mi;tgevand ztge ?ﬁd otherperson from disclosing the return or report, if provided by
g(r)al.llrt divdlSnoc:%/adggtr?l:eet?o?nr?ﬂgﬂ?sebumrdgeg.them ;rintelc?with thsé rules fo? law. .A public oficer or agency tO_ V.Vhom a return or _report IS
information purposes. requiredby lawto be made has a privilege to refuse to disclose the

returnor report if provided by lawNo privilege exists under this
905.01 Privileges recognized only as provided.  Except sectionin actions involving false swearing, fraudulent writing,
asprovided by or inherent or implicit in statute or in rules adoptdrhud in the return oreport, or other failure to comply with the law
by the supreme court or required by the constitution obtithieed in question.
Statesor Wisconsin, no person has a privilege to: History: Sup. Ct. Order59 Ws. 2d R1, R109 (1973).

; . This section applies only to privileges specifically and unequivocally provided by
(1) Refuse to be a witness; or law against the disclosure of specific materials. Davis@t.WPaul Fire & Marine

(2) Refuse to disclose any matter; or InsuranceCo.75 Wis. 2d 190248 N.W2d 433(1977).
(3) Refuse to produce any object or writing; or

(4) Preventanother from being a witness or disclosing an905'03 Lawyer-client privilege. (1) Derniions. As used

' . » i this section:
matteror producing any object or writing. I - . .
History: Sup. Ct. Order59 Wis. 2d R1, R101 (1973). (a) A*client” is a person, public titer, or corporation, associ

This section precludes courts from recognizing common law privileges net cdation, or other oganization or entityeither public or private, who
tainedin the statutes, or the U.S. oisabnsin constitutions. Privileges and confiden js rendered professional legal services by a laywyewhocon
tialities granted by statute are strictly interpreted. Davis@t.\WPauFire & Marine ; ; P f .
InsuranceCo. 75 Wis. 2d 190248 N.W2d 433(1977). sultsa lawyer with a viewio obtaining professional legal services

A defendant did not have standitigcomplain that a physiciantestimony vie  110m the lawyer
latedthe witness physician—patient privilege under s. 905.04; the defendant was not (b) A “|awye|—" isa person authorizedr reasonab|y believed

thorizedo claim the privil the patienbehalf. State.Echols, 152 Ws. 2d ) k X . -
671;5 Z%ENf’v\fzﬂgzofc?_”xp?elggg)_e patienbenall. taleechols, S by the client to be authorized, to practice law in siage or nation.

As s. 907.06 (1) prevents a court from compelling an expert to testdgically c) A “representative athe lawyer” is one employed to assist

A A (
follows that a litigant should not be able to so compel an expert and a privilege, o . - . f
refuseto testify isimplied. Burnett. vAlt, 224 Ws. 2d 72589 N.W2d 21(1999), e lawyer in the rendition of professional legal services.
356

%GﬁdgrAlt aperson asserting the privilege not tteoexpert opinion testimony can (d) A communication is “confidential” if nantended to be
berequired to give that testimony orify1) there are compelling circumstances presd'SdOSEdO 3rd persons other than those to whom disclosiime is
ent; 2) there is a plan for reasonable compensatite expert; and 3) the expert will furtheranceof the rendition of professional legsgrvices to the

not be required to do additional preparation for the testimoly exact question ¢lient or those reasonably necessﬁjythe transmission of the
requiringexpert opinion testimony and a clear assertion of the privilege are requir:

for a court to decide whether compelling circumstances eklstdoes not apply to mmunication.
observations made tgypersons treating physician relating to the care or treatment (2) GENERAL RULE OF PRIVILEGE. A client has a privilege to
D s g e Patient. Glem Plante, 2004 W1 2869 Ws. 2d 575676 NW2d refyseto disclose and to prevent any other person from disclosing
~ The"inherent or implicit’ language in this section is quite narrow in scope and wa©nfidentialcommunications made for the purpose of facilitating
included by the supreme court to preserve a particular work product privilege alregi§ rendition of professional legal services to the client: between
recognizedat the time this language was added to the statute, while leaving other p{H/ I he cli - d the cliania
ilegesto be provided for more expressly in other statutory provisions. Samtie v U1€ client or the cliens representative and the clieniawyer or
Whitnall School District, 2008 WI 89, __i&2d ___ 754 N.w2d 43905-1026 thelawyers representativegr between the cliergtlawyer and the

] . lawyer’s representative; or bie client or the clierd’lawyer to
905.015 Interpreters for persons with language  diffi- 3 lawyer representing anothiera matter of common interest; or
culties, limited English proficiency , or hearing or speak - petweenrepresentatives of the client or between the client and a
ing impairments. If an interpreter for a person with a languaggepresentative of the client; or between lawyers representing the
difficulty, limited Englishproficiency as defined in $885.38 (1) client.
(b), or a hearing or speaking impairment interprets a&icio a (3) WHO mMAY CLAIM THE PRIVILEGE. The privilege may be
communicatiorwhich is privileged by statute, rules adopted byjaimedhy the client, the cliertguardian or conservatdhe per
the supreme court, or the U.& state constitution, the 'nterpretersonalrepresentative of a deceased client, or the succésstee
may be prevented from disclosing the communicabiprany per - gimjjar representative of a corporation, associatiorgtioer
sonwho has a right to claim the privilegdhe interpreter may o qanizationwhether or not in existence. The person whoth@s
claim the privilege bubnly on behalf of the person who has the, \verat the time of the communication may claim the privilege
right. The authority of the interpreter to do so is presumed in t Gt only on behalf of the client. The lawygruthority to do so

absencef evidence to the contrar ; ; ;
History: 1979 c. 1371985 a, 2662001 a. 3{6 is presumed in the absenge of ev!d.ence to the cqntrary
(4) ExcepTions. There is no privilege under this rule:
905.02 Required reports privileged by statute. A per (a) Furtherance of crime or fraudlf the services of the lawyer
son, corporation, association, or otherganization or entity weresoughtor obtained to enable or aid anyone to commit or plan
eitherpublic or private, making a return or report required by late commitwhat the client knew or reasonably should have known
to be madénas a privilege to refuse to disclose and to prevent atwybe a crime or fraud; or
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(b) Claimants though same deceased clierits to a commu  or interview or personseasonably necessary for the transmission
nicationrelevant to an issue between partid® claim through of the communication or information or persons whopeneic
the samedeceased client, regardless of whether the claims aregafingin the diagnosis and treatment under the direction of the
testateor intestate succession or by inter vivos transaction; or physician, registered nurse, chiropractqusychologist,social

(c) Breach of duty by lawyer or clienf\s to a communication worker, marriage and family therapist or professional counselor
relevantto an issue of breach of duty the lawyer to the lawyar  including the members of the patientamily.
clientor by the client to the clierstlawyer; or (bm) “Marriage and family therapisttheans an individual

(d) Document attested by lawyeks toa communication rele whois licensed as a marriage and family therapist undetssh.
vantto an issue concerniram attested document to which the-awor an individual reasonably believed by the patient to be a mar
yeris an attesting witness; or riageand family therapist.

(e) Joint clients. As to a communication relevant to a matter (c) “Patient” means an individual, couple, family or group of
of common interest between 2 or more clients ifdbmmunica  individualswho consults with or is examined or interviewed by a
tion was made by any of them to a lawyer retained or consgulteghysician, registered nurse, chiropragtgrsychologist,social
common,when ofered in an action between any of the clients.worker, marriage and family therapist or professional counselor

?:]S?ILVZ Sup. Ct. Orders9 V\i_s- 2? R1, Rll_i (%?73)?13?1 a 3_';__ i t0find (d) “Physician” means a person as defined.i®90.01 (28)

atthere was a communication from a client to an attorney idficisat tofin ; ;

the communication is privileged. JaxJax.73 Ws. 2d 572243 N.w2d 831(1975).  OF Feasonably believed by the patient so to be. _
Thereis not a general exception to the lawyer—client privilege in legal malpractice (dm) “Professional counselor” means an individual who is

Zﬁeﬁwze deé(%r(]é?f,btg% p{g/g«;;;le is discussed. Dysdrempe140 Ws. 2d 792 |icensedasa professional counselor under 467 or an individual
Whena defendant alleges ifieftive assistance of counsel, the Iawyer—client—|c)rivreasonably)e"eved by the patient to be a professional counselor

ilegeis waived to the extent that counsel must answer guestions relevant to the allega(e) “Psychologist” means a licensed psychologist, as that term

tion. State vFlores,170 Ws. 2d 272488 N.W2d 116 (CL. App. 1992). is defined in s455.01 (4) or a person reasonably believed by the
A litigant's request to see his or her file that is in the possession of current or former, . b holoai

counsel does not waive the attorney—client and work—product privileges and doedtfti€Ntto be a psychologist.

allow other parties to the litigation discovery of those filBsrgwardt v Redlin,196 “ i ” is |i

Wis. 2d 342538 N.W2d 581(Ct. App. 1995)94-2701 4 4§f)06Re|glstereg nurse m?ansda nurse W?o Its Itlcens%d fL_‘md;r
Waiver of attorney—client privilege is not limited to direct attacks on attorney per -Jeor Icense_ as aregistered nursa par y state, as de m_e

formance. An attempt to withdraw a plea on the grounds that it was not knowingl S.441.50 (2) (j) or a persomeasonably believed by the patient

maderaised the issue of attorney performance and resulted in a waiver of faehe a registered nurse.

attorney—clienprivilege. State VSimpson200 Wis. 2d 798548 N.W2d 105(Ct. N 9 . N . i e

App. 1996),95-1129 (g) “Social worker” means an individual who is certified
Attorney—clientprivilege is not waived by a broadly worded insurance policficensedas a social workeadvanced practice social workieide

cooperatiorclause in a coverage dispufEhere is not a common interest exception f P ;
to the privilege when the attorney was not consulted in common bgliemts. State pendentsocial workeror clinical social worker under ch57 or

v. Hydrite Chemical Ca220 Wis. 2d 51582 N.W2d 411 (Ct. App. 1998)96-1780  an individual reasonably believed by the patient to be a social
Theattorney—client privilege is waived when thigvilege holder attempts to prove \yorker. advanced practice social workdndependent social

a claim or defense by disclosing or describaigattorney—client communication. k ! linical ial k

Statev. Hydrite Chemical Co220 Wis. 2d 51 582 N.W2d 41 (Ct. App. 1998), WOTKer,or clinical social worker

961780 (2) GENERAL RULE OF PRIVILEGE. A patient has a privilege to

A videotaped interview of a crime victim conducted by the alleged perpétrator £ iscl h f isclosi
spousewas not privileged as attorney communication because it was mée in efuseto disclose and to prevent any other person from disclosing

presencef a 3rd—partythe victim, and was not confidential. Estrad&tate, is. 2d confidential communications made or information obtained or

459,596 N.W2d 496(Ct. App. 1999)98-3055 ; i ; ;
A former director cannot act on behalftioé client corporation and waive the taw disseminatedfor purposes of dlagnOSIS or treatment of the

yer—clientprivilege. Even though documents were created dthiedormer direc ~ Patient’s physical, mental or emotionalondition, among the

tor's tenure as a directa former director is not entitled documents in the corporate patient,the patiens physicianthe patiens registered nurse, the

K,’%ﬁggsooﬁf;%%s“am Packaging Systems, 2002 WIZ&, Ws. 2d 68640 hatient's chiropractor the patient psychologist, the patiest’

Billing records are communications from the attorney telieat, and producing Social worker, the patiens marriage and family therapist, the

thosecommnications violates the lawyerclient privilege if productibthe docu ~ patient'sprofessional counselor or persons, including members of
mentsreveals the substance of lawyer—client communications. Sinﬂvp ac - . o - . . -
aging Systems, 2002 W1 2251 Ws. 2d 68640 N.W2d 788 001797 the patiens family, who are participating in the diagnosis or treat

Thetest for invoking the crime—fraud exception under sub. (4) (a) is whether thereentunder the direction of the physician, registered nuatsey-
is reasonableause to believe that the attorrgegervices were utilized in furtherance nrgctor psychologist social Workemarriage and family thera
of the ongoingunlawful scheme. If a prima facie case is established, an in camgra ! . !
review of the requested documents is required to determine if the exception appiiiSt OF professional counselor
Lanev. Sharp Packaging Systems, 2002 W12 Ws. 2d 65640 N.W2d 788 (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
Counsel'testimony on opinions, perceptions, and impressions of a formersslierfl@imedby the patient, by the patlemguardlan or conservafor
competencyviolated the attorney—client privilege and shouldimote been revealed or by the personal representative afexeased patient. The per

withoutthe consent of the former client. Statddeeks, 2003 WI 10£63 Ws. 2d i i B
794 666 N.W2d 859 01-0263 son who was the physician, registered nursbjropractor

A lawyer's voluntary productionf documents in response to opposing cousiselPSychologistsocial workermarriage and family therapist or pro
discoveryrequest does not constitute a waiver of the attorney—client privilege undeissionalcounselor may claim the privilege but only on behalf of

this section when thiawyer does not recognize that the documents are subject to ; ; : ;
attorney—clienfprivilege and the documents are produced without the consent@fe patient. The aUthomy sotodois presumed in the absence of

knowledgeof the client. Thegency doctrine does not apply to waiver of attorney-€videnceto the contrary
client privilege as it relates to privileged documents. Harold Sampsst ¥ Linda

GaleSampson fust, 2004 WI 57271 Ws. 2d 610679 N.W2d 794 02-1515 ~ (4) ExcepTions. (a) Proceedings for hospitalization, guhr
Attorney—client privilege in Wconsin. Stover and Koesteréi9 MLR 227. ianship, protective services, or ptective placement or for cen
Attorney—clientprivilege: Wsconsins approach to exceptions. 72 MLR 582trol, care, or teatment of a sexually violent persohhere is no

(1989). privilege under this rule as to communications and information

. . . i relevantto an issue in proceedings to hospitalize the patient for
905.04 Physician—patient, registered nurse—patient,  mentalillness, to appoint a guardian in this state, for court-

chiropractor-patient, ~ psychologist-patient, social  grderedprotective services or protective placement, for review
worker—patient, marriage and family therapist-patient guardianship, protective services, or protective placement orders,
and professional counselor-patient privilege. (1) DEF-  orfor control, care, or treatment of a sexually violent person under
NITIONS. In this section: ch.980, if the physician, registered nurse, chiropragieychole

(a) “Chiropractor” means a person licensed undé@8.02  gist, social workermarriage and family therapist, professional
or a person reasonably believed by the patient to be a chiropragieninseloiin the course of diagnosis weatment has determined
(b) A communication or information is “confidential” if not thatthe patient is in need of hospitalization, guardianship, protec
intendedto be disclosed to 3rd persons other than those presertive services, or protective placement or control, care, and treat
further the interest of the patient in the consultation, examinatianentas a sexually violent person.
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(am) Proceedings for gudianship. Thereis no privilege tionsoutside of the conceptive period is eliminated. IRaternity of J.S.R58 Ws.

underthis rule as to information contained in a statement conceff{ 100 461 N-w2d 794(Ct. App. 1990). . o
Becausainder sub. (4) (Rhere is no privilege for chemical tests for intoxication,

Ing the_ mental Cond|t|0_n of the patient furnished to the court by vesuits of a test taken for diagnostic purposes are admissible in an OMVWI trial.
physicianor psychologistinder s54.36 (1)or s.880.33 (1) 2003  City of Muskego vGodec,167 Ws. 2d 536482 N.W2d 79(1992).
stats. A patients mere presence in a physicgafice is not within the ambit of this prv
. . . . ilege. A defendanthaged with trespass to a medical facily 943.145, is entitled
(b)_ Examination by_ afer of judge. If th_e judge or_d_ers an o compulsory process to determine if any patients present at the time of the alleged
examinatiorof the physical, mental or emotional condition of thécidenthad relevant evidence. Statéigliorino, 170 Ws. 2d 576489 N.W2d 678
patient,or evaluation of the patient fpurposes of guardianship, (Ct: App. 1992).

; . ; ; : To be entitled to an in camera inspection of privileged records, a criminal defendant
protective services or protective placement, Commumcatlo%stshow that the souglaffter evidence is relevant and may be necessary to a fair

madeand treatment records reviewed in the cotitseeof are not  determinatiorof guilt or innocence. Failure of the recsrelubject to agree to inspec
privilegedunder this section with respect to the particular purpotgn is gé%uﬁndslf% ﬁnctzlzngé Irl%gdll\lngv Sztép%%S(S:mgA the ;%csgd sshjestimony
for which the examination is ordered unless the judge ord&f@t®: Shifra, 175 Ws. 0 ' (Ct. App. 1993). .
h . he patients objectively reasonable expectatiofigonfidentiality from the meeli
otherwise. cal provider are the proper gauge of the privilege. Stdtecke,177 Ws. 2d 590

(c) Conditionan element of claim or defensEhere is no privi  502N.W.2d 891(Ct. App. 1993).

i i [P it Whena patient medical condition is at issue the patient-client privilege gives
legeunder this section as tmmmunications relevant to or within v. Wikrent v Toys "R” Us, 179 Ws. 2d 297507 N-W2d 130(Ct. App. 1993).

. A . LW
the scope of d|.scovery e>.<{:1m|nat|0n O,f an, issue of the physwa?EX parte contacts between several treating physicians after the commencement of
mentalor emotional condition of a patient in any proceedings iifigation did not violate this section. This section applies only to judicial proceedings
which the patient relies upon the condition as an element of inelplaces restrictions on lawyers, not physicians. Limited ex parte contacts between

: ) . . ’ . defensecounsel and plainfifs physicians are permissible, but ex parte discovery is
patient'sclaim or defense, pafter the patiers'death, in any pro no,*Siainbeg v Jensen]o4 We. 2d 440534 N W2d 361(1998) Y
ceedingin which any party relies upon the condition as an elementhereis no general exception to privileged status for communications gathered
of the partys claim or defense. from incarcerated persons. Statdeseph F200 Ws. 2d227, 546 N.W2d 494(Ct.

.. . . - R - App. 1996),95-2547

(d) Hom.ICIde trials. There IS no privilege in trials f_dm)mlc!de . Bothinitial sex ofender commitment and disclger hearings under ch. 98@e
whenthe disclosure relates directly to the facts or immediate Ciproceedingsor hospitalization” within the exception to the privilege under sub. (4)
cumstancesf the homicide. (a). State vZanelli,212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997)96-2159

. A party may not challenge on appeal an in camera review of records conducted at

(e) Abused or neglected child or abused unborn chBd.  pisown request. State Darcy N. K.218 Ws. 2d 640581 N.W2d 567(Ct. App.
Thereis no privilege for information contained irregport of child 1998),97-0458
abuseor neglect that is provided unde#8.981 (3) This section does not regulate the conduct of physicians outsideooir@oom.

i . A ) X X X Accordingly it does not give a patient the right to exclude others from a treatment

3. There is no privilege in situations whéine examination area. State v Thompson,222 Ws. 2d 179 585 N.w2d 905 (Ct. App. 1998),
of the expectant mother of an abused unborn child creates a Péza2744

- P : Whena motion has been made seeking a minor vistimealth care records, the
sonableground foran opinion of the physician, registered NUIrS&ateshall give notice to the victim and the victsyparents, providing a reasonable

chiropractor,psychologist, social workemarriage and family timeto object to the disclosure. If the victim does expressly consent to disclosure,
therapist or professionalcounselor that the physical injurythestate shall navaive the materiality hearing undgehiffra. Jessica J.L..\State,

e . ; 3Wis. 2d 622589 N.W2d 660(Ct. App. 1998)97-1368
inflicted on theunborn child was caused by the habitual lack &FThepsychotherapist—patient privilege does not automatically or absofately

self-controlof the expectant mother of the unborn child in the us@sethe introduction of a therapeutic communication. When a therapist had-reason
of alcohol beverages, controlled substangegontrolled sub ablecause tdelieve a patient was dangerous and that contacting police would pre
v vent harm and facilitate the patiesthospitalization, the patieststatements fell
Stanceanal()gs'_exm_b'te_d toa Sev_ere d_egree. ) within a dangerous patient exception to the privilege. Stagacki,226 Ws. 2d
(f) Tests for intoxication.There is ngrivilege concerning the 349, 5d95 tl;l1-V\é26:1 .?fl(Ctt- /t\pp-_l999)97—3463 ion of the vict el health
; ; ; nder the Schiffratest, anin camerainspection of the victing'’ mental hea
.reS“'.tSOf. or circumstances surrpundlng a.“y Chemlcal tests ft%'(l?JOI’dSNaS allowed. The defendant established more than the mere possibility that
intoxicationor alcohol concentration, as definedsiB40.01 (1v)  therequested recordsight be necessary for a fair determination of guilt or inno

i i i i inq cence. State vWalther 2001 W | App 23240 Wis. 2d 619623 N.W2d 205
(g) Paternity poceedings. There is no privilege concerning Releaseof records containing information of previous assaultive behavior by a

teStimPnyabOUt the medicf'ﬂ' circums@anpes qm'agnan.(:y or the nursinghome resident was not prohibited by the physician—patient privilege. A nurs
conditionand characteristics of a child in a proceedingdt®r  ing home resident does not have a reasonable expectation of privacy in assaultive
i i i conduct. The information may be released by court arderawford v Care Con
minethe paternity of that child und.er. sgbd:h.of 9h' %t cepts,Inc. 2001 WI 45243 Ws. 2d 119, 625 N.W2d 876 99-0863
(h) Reporting wounds and burn injurie¥here is no privilege  An in camera inspection of confidential records urgehiffrais not restricted to
regardinginformation containeéh a report under 255.40per mwtgéhfgl't%e%%s- State Mavarro, 2001 WI App 22248 Ws. 2d 396636
tainingto a patiens name and type of wound or burn injury The preliminary showing for an in camera review of a victimhental health

(i) Providing services to court in juvenile mattergiere is no recordsrequires a defendant to $etth, in good faith, a specific factual basis demon

L P ; ; : ratinga reasonable likelihood that the records contain relevant information neces
p“V”ege regardmg information obtained by an intake worker @Iaryto a determination of guilt or innocence and is not merely cumulative of other

dispositionalstaf in the provision of services under48.067 evidenceavailable to the defendant. The information will be “necessaryletes
48.069 938.0670r 938.069 An intakeworker or dispositional minationof guilt or innocenceif it "tends to create a reasonable doubt that might not

staff member may disclose informatiobtained while providing Jiersiseexist” State vGreen, 2002 W1 68,53 Ws. 2d 356646 N.W2d 293

servicesunder s48.0670r48.0690nly as provided in €.8.78and Thetest set out irShiffraand Green pertaining to access to privileged mental
may disclose information obtained while providing servicekealthrecords applies ta defendant requesting confidential records during postcon

; f viction discovery and the defendant should be required to meet the preli@hifry
unders.938.0670r 938.069nly as provided in 938.78 fra-Geeen burden. State.\Robertson, 2003 WI App 8849 Ws. 2d 349 661

History: Sup. Ct. Orde59 Ws. 2d R12111975 c. 3931977 c. 61418 1979 ¢c. N w.2d105 02-1718
325.92 (1) 1979 c. 221352, 1983 a. 40(b35, 1987 a. 23¥64 Sup. Ct. Order151 Theexception tahe privilege under sub. (4) (e) 2. when the examination of a child
Wis. 2d xxi (1989)11991 a. 3239, 160, 1993 a. 981995 a. 77275' 4361997 a. 292 reates reasonable ground for an opinion that abuse or neglect was other than acci
1999a. 22 2001 a. 802005 a. 387434 2005 a. 443.265 2007 a. 5397, 130 gentallycaused or inflicted by another applied when a therapist repopessible

Sub.(4) (a) applies to proceedings to extend a commitment under the sex crifg@gualassault to the authorities, presumably pursuant to his mandatory reporting
act. State vHungerford84 Ws. 2d 236267 N.W2d 258(1978). obligationsunder s. 48.891State vDenis L.R. 2005 WI 10,283 Ws. 2d 358699

By entering a plea of not guilty by reason of mental disease or defedtfémelant N.W.2d 154 03-0384
lostthe physician—patient privilege by virtuef905.04 (4) (c) and the confidential ~ Communicationswith an unlicensed therapist were privileged because of the
ity of treatment records under s. 51.30 (4) (bBtate vTaylor, 142 Wis. 2d 36417  patient'sreasonable expectation that they would be and because the unlitenaed

N.W.2d 192 (Ct. App. 1987). pistworked under the direction of a physician. Johns&ogers Memorial Hospital,
A psychotherapist'duty to 3rd parties for dangerous patients’ intentional behavibfc. 2005 W1 114,283 Ws. 2d 384627 N.W2d 890 03-00784
is discussed. SchusterAitenbeg, 144 Ws. 2d 223424 N.W2d 159(1988). The privilege under this section is not a principle of substantiveldatmerely an

A defendant did not have standitggcomplain that a physiciantestimony vie  evidentiaryrule applicable at all stages of civil and criminal proceedings, except
lateda witness physician—patiers’privilege under s. 905.04; the defendant was naictualtrial on the merits in homicide cases. 64 A@gn. 82.
authorizedo claim the privilege on the patienbehalf. State ¥Echols,152 Ws. 2d A person claiming a privilege in a communication with a person who was not
725,449 N.W2d 320(Ct. App. 1989). medicalprovider under sub. (1) (d) to (g) has the burden of establishing that he or she
Undersub. (4) (), the history of a pregnancy is discoverable. The court may perasonablibelieved the person to be a medjpalvider U.S. v Schwensorf42 £
mit discovery of the history as long as informatiegarding the mothes sexual rela Supp.902(1996).
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905.045 PRIVILEGES Updated 07-08Wis. Stats. Database 4

905.045 Domestic violence or sexual assault (d) If one spouse or former spouse has acted as the agent of the
advocate-victim privilege. (1) Derinimions. In this section: otherand the private communication relates to matters within the

(a) “Abusive conduct” means abuse, as defined 818.122 scopeof the agency
(1) (a) of a child, as defined in 8.02 (2) interspousal battery 78 W, O SRe S e, o r L o e i patoniy actigard
asdescribed under 840.190r 940.20 (1m) domestic abuse, asing child born in wedlock, see 89139 paternity
definedin s.813.12 (1) (am)or sexual assault under310.225 A wife’s testimony as to statements made by her husband was admissible when the

« " AT i tementsvere made in the presence of 2 witnesses. Abrah&tate47 Ws. 2d
(b) “Advocate” means an individual who is an employee of qtf 176 N.W2d 349(1970).

a VOlunt_eer for an ganization the purpose of which is to prgvide Spousegan be compelled to testify as to whether the other was working or-ollect
counsellng, assistance, or support services free (;[j@kma VIE ing unemployment insurance, since such facts are known to 3rd persons.. Kain v
tim. State 48 Wis. 2d 212179 N.W2d 777(1970).

L . . . . s A wife’s observation, without her hushagkihowledge, of her husbaisctriminal
) (c) A Comm_unlcatlon or information is “confidential” if not actcommittedon a public street was neither a “communication” nor “private” within
intendedto be disclosed to 3rd persons other than persons preseapingof sub. (1). State.\Babin,79 Ws. 2d 302255 N.W2d 320(1977).
to further the interest of the person receiving counseling, assizaft%‘:,\*“'{/f\‘;’zgngir(scl{bA(SOb) llgg';l)desafoster child. StateMichels,141 Ws. 2d 81
. W . App. .

ance,or support services, persons reasonaply necessary for th@epriviiege under sub. (1) belongs to the person against whom testimony is being
transmissiorof the communication dnformation, and persons offered. While an accused may invoke the privilege to prevent his or her spouse

i~ i i i ; i stifyingagainst him or hethe witness spouse magt not invoke it to prevent his
who arepartlmpatlng In prpwd;ng counsellng, aSSI.StanC(?’ Of Su?r her own testimony Umhoefer v Police and Fire Commission of the City of
port services under the direction of an advocate, including famihgquon,2002 Wi App 217, 257 W. 2d. 539652 N.W2d 412 01-3468

membersof the person receiving counseling, assistance, or supUndersub. (3) (b), it is irrelevant whetheire acts of the defendant that constitute

. P : rime against a third party are the samethetisconstitute a crime against the spouse
portservices and members of any group of individuals with Whoffiife ac; acte  State %chard G. B. 2003 WI App 1259 We. 2 730 656

the person receives counseling, assistance, or support servicesw.2d 469 02-1302

(d) “Victim” means an individual who has betle subject of o
abusiveconduct or who alleges thia¢ or she has been the subjed05.06 Communications to members of the clergy
of abusive conduct. It is immaterial that the abusive conduct K43 DEFINITIONS. As used in this section:
not been reported to any government agency (&) A “member of the clgy” is a minister priest, rabbior

(2) GENERAL RULE OF PRIVILEGE. A victim has a privilege to othersimilar functionary of a religious ganization, or an individ
refuseto disclose and to prevent any other person from disclosiHg! reasonably believed so to be by the person consulting the indi
confidential communications made or information obtained ofidual.
disseminatecimong the victim, an advocate who is acting in the (b) A communication is “confidential” if made privately and
scopeof his or her duties @ advocate, and persons who are panotintended for further disclosure except to other perpoesent
ticipatingin providing counseling, assistance, or suppervices in furtherance of the purpose of the communication.
underthe direction of an advocate, if the communicatieas (2) GENERAL RULE OF PRIVILEGE. A person has a privilege to
madeor the information was obtained or disseminated for the pugfuseto disclose and to prevent another from disclosiogrdi-
poseof providing counseling, assistance, or support servicesdentialcommunication byhe person to a member of the giein
the victim. the membets professional character as a spiritual adviser

(3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
claimedby the victim, by the victing guardian or conservatar claimedby the person, by the perssijuardian or conservatar
by the victims personal representative if the victim is deceasesly the persors personal representative if the person is deceased.
The advocate may claim the privilege on behalf ofiieém. The The member of the clgy may claim the privilege on behalf of the
advocate'sauthority todo so is presumed in the absence of evperson. The member of the clgy’s authority so to do is presumed
denceto the contrary in the absence of evidence to the contrary

(4) ExcepTions. Subsectiorf2) doesnot apply to any report  (4) ExcepTions. Thereis no privilege under this section eon
concerningechild abuse thain advocate is required to make undegerningobservations or information that a membgéthe clegy,
S.48.981 as defined in $48.981 (1) (cx)isrequired to report as suspected

(5) RELATIONSHIPTO S.905.04. If a communication or informa O threatened child abuse unde#8.981 (2) (bm)
tion that is privileged under sut2) is also a communication or , History: Sup. Ct. Ordei59 Ws. 2d R1, R13%1973):1991 a. 322003 a. 279
. . . - L. a. 253
informationthat is p“V”eg,Ed unc_ler 90_5'04 (2) the provisions An out-of-court disclosure by a priest that the defendant would lead police to the
of s.905.04supersede this section with respect to that commuictim's grave was not privileged under this section. Statamkel, 137 Ws. 2d

nicationor information. 172, 404 N.W2d 69(Ct. App. 1987). o
History: 2001 a. 109 ShouldClemgy Hold the Priest-Penitent Privilege? Mazza. 82 MLR 171 (1998).

905.065 Honesty testing devices. (1) DeriNiTION. In this
section,"honesty testing device” means a polygraph, voice stress
or former spouse from testifying against the persot asy pri analysis,psychological stress evaluator or any other similar test
vate communication by ont the other made during their mar purportingto test honesty .

riage. (2) GENERAL RULEOFTHEPRIVILEGE. A person has a privilege

to refuse to disclosand to prevent another from disclosing any
oral or written communications during or any results of an
examinationusing an honesty testimtgvice in which the person
wasthe test subject.

905.05 Husband-wife privilege. (1) GENERAL RULE OF
PRIVILEGE. A person has a privilege to prevent the pesspbuse

(2) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
claimedby the person or by the spouse on the pesdmtialf. The
authorityof the spouse to do so is presumed iretigence of evi

denceto the contrary 3) Wi The privilege may be claimed
. . . . HO MAY CLAIM PRIVILEGE. ivi y i
(3) ExcepTions. There is no privilege under th!s rule: by the person, by the perserguardian or conservator or by the
(a) If both spouses or former spouses are parties to the ac%é‘rson’spersonal representative, if the person is deceased.

(b) In proceedings in which one spouse or former spouse iS(4) Exception. There iso privilege under this section if there

chargedwith a crime against the person or property of the othgrg yalid and voluntary written agreement between the test subject
or of a child of eitheror with a crime against the person or propyndthe person administering the test.

erty of a 3rd person committed in the course of committing a crimeyistory: 1979 ¢. 319

againstthe other A distinction exists between an inquiry into the taking of a polygraph and an
; : ; inguiry into its results. An dér to take a polygraph is relevant to an assessment of
(©) In proceedings in which a spouse or former spouse gl Lo credibility State vWofford, 202 W, 2d 523551 NAN2d 46(CE App.
chargedwith a crime of pandering or prostitution. 1996),95-0979
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ﬁThfrfS,f"s of Folygrﬁph eXamitnations aé’re inladmits?ibflg in fgivn %ag_'ftsy tl\{v?ile etherwisebe revealed without consenttbe federal government,
offer to take a polygraph examination may be relevant to feecok credibility tha N ;

aperson agreed to a polygraph at the request of law enforcement has rfotibden St,ateor subdivision thereof. All counsel an(,j parties Sha!l be pe,r
admissible and could not be without proof that the person believed the results wétaited to be present @very stage of proceedings under this subdi

accuratelyindicate whether he or she was lying. Estate of NeumaNewmann, vyjisjon except a showing in cameravahich no counsel or party
2001WI App 61,242 Ws. 2d 205626 N.W2d 821 00-0557 shallbe permitted to be present.

905.07 Political vote. Every persomas a privilege to refuse  (C) Legality of obtaining evidencelf information from an

to disclosethe tenor of the persanvote at a political election con informeris reliedupon to establish the legality of the means by
ductedby secret ballot unless the vote was cast illegally which evidence was obtained and the judge is not satisfied that the

History: Sup. Ct. Orde59 Ws. 2d R1, R139 (1973):991 a. 32 informationwas receivedrom an informer reasonably believed
to be reliable or credible, the judge may require the identity of the

905.08 Trade secrets. A person has a privilege, which mayinformerto be disclosed. The judge shall on request of the federal
be claimed by the person or the persoagent or employeéy governmentstate or subdivision thereof, direct that dieclosure
refuseto disclose and to prevent other persons from disclosingp@made in camera. All counsel and parties concerned with the
trade secret as defined inl84.90 (1) (c)owned by the person, issueof legality shallbe permitted to be present at every stage of
if the allowance of the privilege will not tend to conceal fraud @roceedingsinder this subdivisioaxcept a disclosure in camera
otherwisework injustice. When disclosure is directed, the judgat which nocounsel or party shall be permitted to be present. If
shalltake such protective measure as the interests of the holdedis€losureof theidentity of the informer is made in camera, the
the privilege and of the parties and the furtherance of justice magcordthereof shall be sealed and preserved to be alzble
require. to the appellate court in trevent of an appeal, and the contents

History: Sup. Ct. Order59 Wis. 2d R1, R140 (1973):985 a. 236 shallnot otherwise be revealed without consent of the appropriate

federalgovernment, state or subdivision thereof.
905.09 Law enforcement records.  The federal govern  history: Sup. Ct. Order59 Ws. 2d R1, R143 (19731991 a. 32

mentor a state or a subdivision thereof has a privilege to refuse tonetrial judge incorrectly determined whether an informégstimony was neces

discloseinvestigatory files, reportand returns for law enforee sarytoa fair trial. The proper teist whether the testimony the informer can give is
X - vantto an issue material to the defeasel necessary to the determination of guilt
mentpurposes except to the extent available by law to a per@ﬁnocence. It is not for the judge to determine whether the testimony will be help

otherthan the federal government, a swtesubdivision thereof. ful. State vOutlaw 108 Ws. 2d 12, 321 N.W2d 145(1982).
The privilege may be claimed by an appropriate representafive  Theapplication of the informer privilege tmmmunications tending to identify the
Wiai informerand consideration by the trial court under sub. (3) (c) of the priviiefed
the‘federal government, a state or a subdivision thereof. mationin determining reasonable suspicion for an investigatveure is discussed.
History: Sup. Ct. Order59 Wis. 2d R1, R142 (1973). Statev. Gordon,159 Wis. 2d 335464 N.W2d 91(Ct. App. 1990).

. i Whenthe defendant knew an informeidentity but sought to put the inforneer
905.10 Identity of informer . (1) RULE OF PRIVILEGE. The roleasan informer before the jury to support his defense that the informer actually
e i committedthe crime, the judge erred in not permitting the jury to hear the evidence.
federalgovernme_nt or a state or _subd|V|S|on thelead a privi _ Setafv' Gerard 180 Ws. 2d 327509 N.w2d 112 (Ct. App. 1993).
legeto refuse to disclose the identity of a person who has furnish@ghe state is the holder of the privilege; disclosure by an infdsmagorney is not
information relating to or assisting @m investigation of a possible “by the informets own action.” Theprivilege does not die with the informeBtate

violation of law to a law enforcementfifer or membeof a legis V- Lass,194 Ws. 2d 592535 N.Ww2d 904(Ct. App. 1995).
Whenthere was sfiitient evidence in the record to permit a rational court te con

lative committee or its sthtonducting an investigation. cludethat a reasonable probability existed that the informer could prosfieeant

2) WHO MAY CLAIM. The privilege may be claimed by antestimonynecessary to a fair determination on the issue of guilt or innocence, the
( ) p g o Y decisionto forego an in camera hearing was withindrezretion of the trial court.

appropriaterepresentative of thiederal government, regardlesssiate v Norfleet, 2002 W1 App 14®54 Ws. 2d 569647 N.W2d 341 01-1374
of whether the information was furnished to aficef of the gov Oncea defendant has made an initial showing that there is a reasonable probability

ernmentor of a state or subdivision theredfhe privilege may pe thatan informer may be able to giestimony necessary to the determination of guilt
or innocence, the state has the opportunity to shmwamera, facts relevant to

_claimedby an appropriate r_ePresentati_VE of a stabdivision  hetherthe informer can provide that testimon@nly if the court determines that
if the information was furnished to arfioér thereof. aninformers testimony is necessary to the defense in that it could create a reasonable

. s . doubtof the defendars’ guilt, must the privilege to not disclose the informer give

(3). EXCEP'“C?NS- @ Vquntary dIS.C|OSlj§, lanrmer AWItNESS.  \ay The state may present evidence that an infoemestimony is unnecessary
No privilege exists under this rule if the identity of the informestatev. Vanmanivong, 2003 W1 4261 Wis. 2d 202661 N.W2d 76 00-3257
or the informefs interestn the subject matter of the informeer _Thetrial court erred when upon findingfidwits of confidential informers insuf

. . . ficient it, on its owninitiative and without contacting either pagyattorney

communicatiorhas been disclosed to those wimuld have cause requesteadditional information from law enforcement. Hidvits are instfcient,
to resent the communication by a holder of the privilege or by tthe court must hold an in camera hearing and take the testimony of the informers to
i ) i i i i termingf their testimony is relevant amdaterial to the defendastiefense. State
informer’sown action, or if the informer appears as a witness fggierminef their testimony is rel maaterial to the defendastief

e Vanmanivong, 2003 W1 4261 Ws. 2d 202661 N.W2d 76 00-3257
thefederal government or a state or subdivision thereof. g

(b) Testimonyon merits. If it appears from the evidence in thed05.11 Waiver of privilege by voluntary disclosure. A
caseor from other showing by a party that an informer may be algersonupon whom this chapter confers a privilege agalissio
to give testimony necessary to a fair determination of the issuesafeof the confidential matter or communication waives the privi
guilt or innocence in a criminal case or of a matésislie on the legeif the person or his or her predecessdrile holder of the
meritsin a civil case to which the federal government or a statemmivilege, voluntarily discloses or consentsdisclosure of any
subdivisionthereof is a parfyand the federal government or asignificantpart of the matter or communication. This sectioas
stateor subdivision thereof invokes the privilege, the judge shalbt apply if the disclosure is itself a privileged communication.
give the federal government or a state or subdivision thereof artistory: Sup. Ct. Orde59 Ws. 2d R1, R150 (1973}:987 a. 355Sup. Ct. Order

opportunity to show in camera factelevant to determining Nqfsg;rggijgf?:éigoxr;éﬁgsaho waived her privilege is admissible even though
whetherthe informer can, in fact, supply that testimonfhe gnenad not been tried or granted immunitgtate vWells, 51 Ws. 2d 477 187

showingwill ordinarily be in the form of diidavits but the judge N.w.2d328(1971).
may direct that testimony be taken if the judge finds that the mattef litigant's request to see his or her file that is in the possession of current or former
: : ; ; + counsel does not waive the attorney—client and work—product privileges and does not

cannotbe _resolved satlsfactorll;p_o_n afidavit. l_f the JUdge f'”o_'s &I}Iow other parties to the litigation discovery of those filBsigwardt v Redlin,196
thatthere is a reasonable probability that the informer can give ile. 2d 342538 N.w2d 581(Ct. App. 1995)94-2701 _
testimony,and the federal government or a state or subdivisi%rﬁ lawyers VO'Lt"&tafy Pr(;dUCtlg!?ftdocumems 1A fespanse 10 opposing ﬁou‘ﬂse';j

. . . - . iscoveryrequest does not constitute a waiver of the attorney—-client privilege under
ther_eOfe|9CtS not to d|SC|OS_e the |r_1fo_rrfmrdent|ty the Ju_dge_ 0N this section when thiawyer does not recognize that the documents are subject to the
motion of the defendant in a criminal case shall dismiss the&orney-clienprivilege and the documents are produced without the consent or

i i i knowledgeof the client. Thegency doctrine does not apply to waiver of attorney—
chargesto which the testimony woukklate, and the judge mayclientprivilege as it relates to privileged documents. Harold Sampssh W Linda

do so on the judge’own motion. In civil case#he judge may GaleSampson fst, 2004 W1 57271 Ws. 2d 610679 N.W2d 79402-1515
makean order that justice requires. Evidence submitted to the

judge shall be sealed and preserveémade available to the905.12 Privileged matter disclosed under compulsion
appellatecourt in the event of an appeal, and the contents shall notwithout opportunity to claim privilege. Evidence ofa
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statemenbr other disclosure of privileged matter is not admiss®05.14 Privilege in crime victim compensation  pro-
ble against the holder dhe privilege if the disclosure was (a)ceedings. (1) Except as provided isub.(2), no privilege under
compellederroneously or (b) made without opportunity to clainthis chapter exists regarding communications or records relevant
the privilege. to an issue of thehysical, mental or emotional condition of the
History: Sup. Ct. Order59 Ws. 2d R1, R151 (1973). claimantor victim in a proceeding under &49in which that con
dition is an element.

905.13 Comment upon or inference from claim of privi (2) Thelawyer—client privilege applies in a proceedimyler

lege; instruction. (1) COMMENT ORINFERENCENOT PERMITTED.
The claim of a privilege, whether in the present proceeding ¢ History: 1979 ¢. 189
upona prior occasioris not a proper subject of comment by judge """ ¢

or counsel. No inference may be drawn therefrom. 905.15 Privilege in use of federal tax return informa -

so as to facilitate the making of claims of privilege withthe 46.215 46.220r 46.230r a member of a governing body of a
knowledgeof the jury , federallyrecognized American Indian tribe who is authoribgd
(3) JuRY INSTRUCTION. Upon request, any party against whonfederallaw to have access & awareness of the federal tax return
thejury might draw an adverse inference from a claim of privileggformation of another in the performance of dutieder s49.19
is entitled to an instruction that no inference may be drawn-thegg 49.450r 7 USC 201 to 2049may claim privilegeo refuse to
from. disclosethe information and thgource or method by which he or
(4) APPLICATION; SELF-INCRIMINATION. Subsection§l) to(3) shereceived or otherwise became aware of the information.
do not apply in a civil case with respect to the privilege against (2) An employee or member specified in siib) may not
self-incrimination. waive the right to privilege under sufl) or disclose federal tax

History: Sup. Ct. Order59 Wis. 2d R1, R153 (1973):981 c. 390 returninformation or the source of that information excepgras
The prohibition against allowing comments on or drawing an inferranea 3rd- .
partywitnesss refusal to testify on 5th amendment grounds does not deny a crimi¥sfied by federal law
defendant’'sonstitutional right to equal protection. Statéfeft, 185 Ws. 2d 289 History: 1989 a. 311995 a. 27%s.7225 9126 (19) 9130 (4) 1997 a.3; 2007 a.
517 N.W2d 494(1994). 205s.3779 9121 (6) (a)
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